#D~315 11/19/79

Memorandum 79-61

Subject: Study D-315 - Enforcement of Obligations After Death

BACKGROUND AND GENERAL REACTION

The staff prepared a draft of a recommendation on this subject.
The Commission indicated that it wanted to consider comments on the
staff draft before the Commission determined whether to submit a recom—
mendation on this subject to the Legislature,

We attach as exhibits to this memorandum the letters we received
commenting on the staff draft. You should read the letters so you will
be aware of the precise nature of the comments received.

The staff draft collected the existing provisions relating to
enforcement of judgments after death and codified those provisions in
the Probate Code. It also codified the law concerning the effect on a
judgment lien of the death of the defendant. WNone of the commentators
objected to these aspects of the staif draft.

The staff draft also proposed to change existing law with respect
to two matters:

{1) Effect on attachment of death of defendant.

(2) Effect of death of joint tenant on lien on joint tenant's
interest in real property.

The general reaction was favorable. The entire staff draft pro-
posal was approved without qualification by the following:

Professor Richard Powell (Exhibit 2)

Marshal of San Diego County (Exhibit 3)

Professor Orrin B. Evans (Exhibit 5)

Professor Paul E. Basye (Exhibit 10) (suggests technical revision)

Professor Richard C. Maxwell (Exhibit 11)

Trust State Governmental Affairs Committee of the California Bankers
Association {Exhibit 14)

Robert J. Scolnik (Exhibit 1) approved the first proposal {attach-
ment) but reported he did not have time to study the second (joint
tenancy).

Professor William M, Coskran commented only on the joint tenancy

proposal and indicated that, while he did not object to the proposal, he
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was concerned that the proposal did not deal with the problem of a lease
by a joint tenant and other aspects of joint tenancy.

Judge Arthur K. Marshall (Exhibit 6) raised no objection to the
staff draft, but suggested that the recommendation deal with additiomal
matters. The staff considers these matters beyond the scope of this
recommendation. We have, however, written to Judge Marshall asking for
his suggestions as to the specific amendments needed in existing law to
deal with the problems he identifies in his article. When and if we
receive his suggestions, we will present them to the Commission for its
consideration.

Commissioner Arthur L. Close {Exhibit 7) of the Law Reform Commis-
sion of British Columbia sent us an extract of a recommendation of that
Commission that is consistent with the staff draft proposal relating to
joint tenancy but provides more detail as to the content of proposed
legislation.

A letter from Raymond D. Kelly, a lawyer for the Safeco Title
Insurance Company, expresses concern in Exhibit 9 about the joint ten-—
ancy and attachment proposals. He fears they will create uncertainty in
the law that will require resolution by judicial decisions.

Two letters from members of the State Bar Estate Planning, Trust,
and Probate Law Section (Exhibits 12 and 13) indicate concern with the
proposals. One takes the view that the problems are not significant and
that the writer is not inclined to support them, The other takes the
view that the proposals are inconsistent with the concept that a probate
proceeding is the equivalent of a bankruptcy proceeding if the estate is
insolvent and opposes the proposals for that reason. Professor Blawie
(Exhibit 8) objects to the joint tenancy proposal on the grounds that a
probate proceeding for an insolvent estate is comparable to a bankruptey

proceeding.

EFFECT OF DEATH OF JOINT TENANT

The staff believes that there is substantial support from the lead-
ing property law professors and others for the entire staff draft.
However, although we believe that the proposal on joint tenancy is

basically sound, we recommend that this proposal be deleted from this
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recommendation so that the remainder of the recommendation can be print-
ed in our Annual Report and submitted to the 1980 session. We believe
that the joint tenancy proposal should be given further study by the
Commission and, if possible, a separate recommendation on this aspect
should be submitted to the 1980 session. We believe that the policy
considerations with respect to the joint tenancy proposal need to be
more fully developed and that the draft legislation provided by the Law
Reform Commission of British Columbia (Exhibit 7) meed to be studied

carefully.

EFFECT ON ATTACHMENT OF DEATH OF DEFENDANT

The proposal to have an attachment survive the death of the defend-
ant met the general approval of the persons who commented. Some concern
was expressed that the provision might deal with a problem of no great
significance or might create some uncertainty in the law. However, it
is grossly unfair to the plaintiff who has run the expense and risk of
an attachment to terminate the attachment upon the death of the defend-
ant and to give a subsequent judgment lienmholder or other lienholder a
priority that otherwise would not exist. We believe that it would be
useful to describe in the recommendation the limited circumstances and
conditions under which an attachment may be obtained against property of
an individual defendant. This would help persons understand more fully
the implications of the recommendation. Accordingly, we suggest that
the following material be added in place of the last full paragraph on
page 2 of the staff draft:

The risks® and burdens of obtaining an attachment in an action

against an individual defendant discourage its use gxcept where the
defendant has no substantial defense to the action. The attach-

4. An attachment exposes the plaintiff to the hazards of suit by

the defendant or a third person for wrongful attachment,
malicious attachment, or abuse of process. Some lawyers
believe that these risks outweigh the benefits of an attach-
ment. See discussion in Attachment, in California Debt Col-
lection Manual § 5.3, at 311-12 (Cal. Cont. Bar 1978).

3. The trial delay in civil cases may motivate the defendant to
resist payment of a justly due debt. The defendant may seek
to coerce the creditor to accept less than the amount justly
due rather than to wait until judgment can be cbtained. 1In

addition, the defendant may resist payment until a judgment is

obtained because the value to the defendant of the use of the
money justly due the creditor outweighs the cost of having to
pay interest on the debt.
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ment may be issued only upon a claim of an unsecured creditor6
which arises o?t of the defendant's conduct of a trade, business,
or profession, The claim must be for money, based on a contract,
express or implied, and the claim must be for a fixed or readily
ascertainable amount and for mot lesg than 5500 (exclusive of
costs, interest, and attorney fees). The attachment may be issued
only ig the plaintiff establishes the probable validity of the
claim,” and provides an undertaking to pay the defendafﬁ any amount
the defendant may recover for any wrongful attachment.

The attachment results in the seizure by the levying officer
of specific property or in depriving the d?fendant of the ability
to transfer or encumber specific property. But the property of
an individual defendant that may be attached is severely limited by
statute. Only those types of property specifically listed in the
statute may be attached. The statute also exempts from attach-
ment any property which is necggsary for the support of the defend-
ant or the defendant's family. In addition, properix is exempt
from attachment if it would be exempt frem execution.

Where a creditor has sustained the burdens and risks that are
involved in attaching property of a defendant, the Commission
believes that it is unfair to deprive the creditor of his priority
over other creditors and his lien on the specific property attached
merely because the defendant dies before judgment can be obtained.
Accordingly, the Commission recommends that the law be changed to
provide that the death of the defendant whose property is attached
does not terminate the attachment.

6. An attachment is available only to the extent the claim is not
secured. Code Civ. Proc. § 483.010(b).

7. Code Civ, Proc. § 483.010(c).

8. Code Civ. Proc. § 493.010(a). Claims may be aggregated, but
the total amount claimed in the action must be not less than
$500.

9, See Code Civ. Proc. §§ 484.090{a){(2), 485.220(b)(2). See also
Code Civ. Proc. §§ 486.020(b) (temporary protective order),
492.030(a)(2) (nonresident attachment)}.

10. Code Civ. Proc. § 489.210.

11. See, e.g., Code Civ. Proc. §§ 482.080, 488,010, 488.310-
488,430, 488.500-488.550. See also discussion in Attachment,
in California Debt Collection Manual §§ 5.68-5.71, at 361-65
{Cal. Cont. Ed. Bar 1978).

12. Code Civ. Proc. § 487.010(c).

13. Code Civ. Proc. § 487.020(b).

14. Code Civ. Proc. § 487.020(a).
A



Professor Paul E. Basye notes a technical problem with proposed
Probate Code Section 732 (page 17 of the staff draft). The problem is
that the real property records in the office of the county recorder need
to reflect the entry of the judgment so that an examination of the
record will show that the judgment was obtained while the attachment
lien was still in effect. To deal with this problem, the staff suggests

that Section 732 be revised to read:

732. (a) Subject to subdivision (b):

{1) If a judgment is entered against the decedent during the
decedent's lifetime in an action in which property was attached, at
the time of the decedent’s death the judgment becomes a lien upon
the property of the estate subject to the attachment lien and has
the same priority as the attachment lien, %Fhis subdivisien
applies enly Lf ¢the attachment lien i9 in effeet at the time
the decedent diesr

(2) If a judgment is entered after the death of the decedent
in an action in which property was attached, at the time of entry
the judgment becomes a lien on the property of the estate subject
to the attachment lien and has the same priority as the attachment
lien. Fhis subdivisten applies enity if the attachment Iten
8 in effeet at the time of entey of the judgmenes

(b) This section applies only if, prior to the expiration of
the attachment lien, the levying officer serves an abstract of ‘the
judgment and a notice that the attachment lien has become a
judgment lien 1 upon the person holding property pursuant to » the
attachment or records or files an abstract of the ju@gment and a
notice that the attachment lien has become a judgment lien in any
office where the writ and notice of attachment are recorded o or
filed, Where the attached property is real property, the plaintiff
or the plaintiff’'s attorney, instead.gg the levying officer, may
record the required abstract and notice.

Subdivision {(b) is drawn from subdivision {(c) of Section 588.510
{set out on page 10 of the staff draft). Subdivision (b), together with
Section 488.510(c), will provide for clear real property records. This
should deal with one of the concerns expressed by the title company

attorney in Exhibit 9.

STAFF RECOMMENDATION

With the revisions and additions recommended above and the deletion

of the proposal concerning joint tenancy property, the staff recommends
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that the Commission approve this recommendation for printing and submis-
sion to the 1980 Legislature. We can then include this recommendation

in our Annual Report.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memoranduam 79-61 o | Study D-315
EXHIBIT 1

Ropert J. Scormk
ATTORNEY AT LAW
100 BUSH STREET
7 BUITE 2000
BAN FRANCISC), CALIFORNIA 64104

GARFIELD 1-2340

November 7, 1979

L crme——

California Law Revision Commission
" Stanford Law School '
Stanford, CA 94305

Gentlemen:

~

I have been out of town in a civil trial for the past three
weeks, and during my absence your four Tentative Recommenda-
tions arrived. (#D-310, -315, -320, -501.)

" With all the work that has piled up and the shortness of time
before your November 10 deadline, I canmot review all of these
recommendations, :

I have looked over #D-501 and am enciosing my comments,

I have only been able to lock over a portionm of #D-315, I
am in complete agreement with the first two matters-dealt:
with, but I have not had a chance to reviéw the third.

I will not have the time to review the other two ryecommenda-
tions. '

I apologize for not being able to review this matter and
- submit detailed comments, -

" However, I hope you will send me the final recommendations
on all of these matters; and please keep me on your list to
receive future material. : '

Very truly yours, . Tk
Scolni o

“Robert J.

encl,

bt

B TR CTER

T
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2657 Cowper Street -
Palo Alto, California 94300
October 12, 1979

California Law vaision Commission
Stanford Law School

Stanford, California 94305

|

Gentlemen: !

I have read with interest the 8taff Draft, dated October 2,
1079, with respect to the enforcement of obligations after death,

In my judgment the objectlve of this proposal (pages 1-8)
15 sound, It seeks to eliminate some of the less desirable
aspects of joint tenancy in California, Equally important, I
believe that pages 9-18 of the draft embody legislative enact-
ments, which, if recommended by the Commissilon, and adopted
by the Legislature, wlll accomplish the objectives of the pro-
pesal.

I am grateful for this opportunity to express my approval
of a very careful job of constructive thinking done by the
Commission and its staff,

Respectfully,

(::%EQLVX<;*t? (:;q {i3téq4aft¥3

Richard R. Powell

RRP/atp.
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emorandum 79-61 . EXHIBIT 3 Study D-315

DEPARTMENT OF THE MARSHAL
MUNICIPAL COURT OF CALIFORNIA
: 'County of San Diego
MICHAEL SGOBBA, MARSHAL

October 15, 1979

‘California Law Revision Commission . :
Stanford Law School e e .
Stanford, CA. 94305 o :

" Gentlemen: 7
He ha&e reviewed the tentative recommendations relating to:

1. The Probate Homestead Dated 0%-14-79

2. Enforcement of Claims and Judgements
: Against Public Entities Dated 0%9-17-79

| \k, - ‘;_ 3. . Agreements for Entry of Paternity and
Support Judgements Dated 05-17-79

- 4, Enforcement of Qb1igations after Death Dated 10-02-79

... The proposals appear to be appropriate reforms in their respective
~* - areas and we have no comment on them other than to indicate our
-» approval. : - _

Yours truly,

(°

" -BAN DIEGO DISTRICT CHULA VISTA DISTRICT EL CAJON DISTRICT ESCONDIDO DISTRICT VIST;\ DISTRICT

- P. O, Box 81108 © 436 Davidaon Street 110 E. Lexington 600 E. Valley Parkway 325 8. Meirose
) 120 W. Broadway Chuls Vista, Ca. 92010 E1l Cajon, Ca. 92020 anondlcio. Ca. 92025 Viata, Ca. 92083
8an Diego, Ca, 32118 bT5-4781 BT9-4468 T41-4411 768-4681
© 2711 S ]
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Memorandum 79-61 EXHIBIT 4 Study D-315

LOYOLA LAW SCHOOL

October 16, 1979

John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Re: Staff Draft--Enforcement of Obligations After Death

Dear John:

I have a couple of comments related only to the "Effect
of Lien on Joint Tenancy Real Property When Joint Tenant Dies.”

The background discussion states that a joint tenant who
needs funds is forced to sell his interest to raise needed
funds because a lender will not lend money upon the security
of the interest of one tenant alone (pg. 4). There is
another alternative which should be mentioned. The prospec-
tive borrowing joint tenant can sever the joint tenancy and
convert it into a tenancy in common without selling his
interest, and thus give the lender sure security. This could
be accomplished by a deed out by the prospective borrowing
joint tenant to a straw man, and a deed back to him as tenant
in common. T

The proposed legislation will present an incongruity
that I think should be considered. If the legislation is
adopted, one who receives a lien interest from or against a
joint tenant will be fully protected. However, one who receives
a greater interest, a leasehold, will remain unprotected--Tenhet
v. Boswell, 18 Cal. 34 150 (1978&).

In Tenhet, the Supreme Court determined that a lease by
one joint tenant did not sever, and upon death of the leasing
joint tenant, the leasehold was extinguished.

In determining that the leasehold was terminated and

the tenant out of luck, the court said that any other result
would defeat the justifiable expectations of the surviving

144ﬁ WEST NINTH STREET - LOS ANGELES, CALIFORNIA 80015 - TELEPHONE: {213) 642-25811



John H. DeMoully
October 16, 1879
Page Two.

joint tenant--the surviving joint tenant wounld take the whole
estate but its market wvalue would be substantially impaired.
"This circumstance would effectively nullify the benefits of
the rlght of survivorship, the basic attribute of the joint
tenancy."

It seems the same reasoning would apply if a surviving
joint tenant takes the estate subject to a lien which sub-
stantially impairs the net market value. Is there a sound
reason to protect a creditor but not a lessee, who might
suffer an even greater loss? For example, consider a long
term lease with substantial investment in the location.

The draft points out that the present rule is unfair to
an uninformed lender who loans in reliance upon the security
of a joint tenancy interest (pg. 4). The Tenhet court recog-
" nized a similar concern in stating that it is not insensitive
to the potential injury that may be sustained by a person in
good faith who leases from one joint tenant. But the court
says that this result would be avoided by a prudent lessee who
conducts a title search prior to leasing. The court appreciates
that such a course would often be economically burdensome but
it states that nevertheless it must always be reccgnized that
every lessee {and it could be said, every creditor) may one
day face the unhappy revelation that his lessor's estate is
less than a fee simple.

I am not saying that your proposed legislation is not fair
and reasonable. I -am only saying that before tinkering with
one aspect of joint tenancies, consideration should be given to
all aspects of that type of co-tenancy in order to avoid unfair
and unnecessary inconsistencies.

Very truly yours,

b

2

- Wm. G. Coskran
Professor of Law

WGC:m'e



Memorandum 79-61 Study D-315
EHIBIT 5

ORRIM B EVANS
Pfleger Protessor of Law

October 16, 1979

Mr. John H. DeMoully

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Dear Jchn:

I think all the proposals relating to enforcement of
obligation after death are well conceived and well born.

I must confess that at first I had some misgivings about
the section concerning joint tenancy property but after some
meditation I now think it may be the most desirable of all.

- Faithfully yours,

i

(/Z'?LJ/\EV&HS

Orrin B

OBE/sd

LAW CENTER » UNWERSITY OF SOUTHERN CALIFORNIA » UNIVERSITY PARK + LOS ANGELES, CALIFORNIA 80007 » (213) 741-7307




Memorandum 79-61 Study D-315
EXHIBIT 6

The Superiar Court

LOS ANGELES, CALIFORNIA 90012

CHAMBERS OF TELEFPHONE
ARTHUR K. MARSHALL,JUDGE (213) D74-1224

October 16, 1979

California Law Revision Commission
Stanford Law School
Stanford, California 94350

Dear Sirs:

I am in receipt of your draft relating to enforce-
ment of obligations after death. As you requested my ,
suggestions with respect thereto may I call your attention
to the enclosed article which deals with a topic certainly
related to your draft wherein I find no reference to such
article. I would think that the problems raised in such
article should be resolved by a proposed revision.

Very sincerely yours,

Arthur K. Marshall

AKM:s
Enclosure
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Suits Against Decedents

by Arthur K. Marshall

ARTHUR K. MARSHALL is o Judge

. of the Superior Court; former
L Supervising Judge of the Probate
Depnrtnent, Loz Angeles Corwndy, Central
Digtrict; author of “*Califernia Probate
Procedure” ( Pavker & Son, 3d ed.);
lecturer on probate procedure in

graduate aud profcesional programs of
Universily of Sonthern California

Law School simee 1955, lectuver tn the
paraprofessional probote programs

of both UCLA and USC.
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NORMALLY, presenting a cred-
or's elaim in an estale and getfing
it paid is a routine affair which
rarely needs much attention from
the altorney. In facl, a bright sec-
retary or, preforably, a paraprofes-
siomal, can handle such claims with
aptomb. Tlnwever, there are some
complexities in the law «ealing
with suils which are pending or
which are aboul to be commenced
against the persan who, rather un-
cooperatively, passed away, and a
short discussion of the problems
- may clarify them,

The several aspects of the appli-
eable law wiil be helter pinpointed
by dividing them inlo four parts:

1. Actions Pending at Date of

Death of Decedent

2, Ko Action Pending at 1hde

of Death and Personal Tnjury

was Allegedly Caused by the

Decedent :

3. No Aclion Pending at Datn of
Death for Claim Other than
Personal Injury

4. No Action Tending at Dale
of Death and {he Decedent’s
Insurance is the Plainliifs
Tiivgot

1. Aetions Pending at Date of
Death of Decedent

IT an aelion s pending against
the deeedent ot the time of his
donth, the plaintiff must file a elaim
werainst 1he estate ecither by fling
with e vierk, or by preseniation
te the represenlalive, it being au-
thenticated in Lthe normal manner.

NuvEMBER « DEcEMBER 1972

Plaintifl cannot recover any juilg-
ment from the estate unless he
milies prool of such filicg or pre-
senlation, I, however, the pending
aclion is one for damages, the de-
codent was insurad against sueh
damigres, the insurer has aeceptedd
the defense of the caxe and made an
appearance on hehall of the dece-
dent, the plaintil can  dizpense
with the claim unless he wishes an
amount in excess of, or not covered
by, such insurance. (Sec. 709, 1'ro-
bate Code)

In atelition 1o Lhe exclusion just
deseribied, Seclion 709% 3lso
breaches the four-nmunth Ikmitation
[ur presentalion of claims by pro-
viding that if an action is pending
al the death and 2 elaim has not
Leen Gled or presented during the
prescribed period, nevertheless 1he
eourt may allow the filing of the
claim on “such terms as may he
just and equitable” Certain condi-
tinng must be fulblled hefore (he
fling is allowed: The elaimant
musk file a verified petition giviong
nelice of hearing pursnant to
g 1200, Probate Code, and the court
mnst find that the ekiim was nol
filed or presenled during the fonr-
month perisd becaose neither the
cliimant nor his lawyer had actual
kunowledgre of the deeedent’s eath
il Jeast. fifteen days wefore the pre.
scribod periad expired. It should be
noted thal property already dis-

“AN stadubory references are (o ile
Prohate Cinde unless olherwise noted.
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tributed pursnant to court order ar
by pavments which have been
praperly made by the representa-
tive cannol be affecled by suech
claim, Since 1962 the scetion no
longrer limits reliel to those cuses in
which the decedent made an ap-
pearance,

leasonable Time Rule

A (uriber limitadion on 1the en-
Ewrgerment of the four-month periad
is imposed by the Legislature in
that o petition for relief will not be
grapted nnless it is filed within a
reasonible time after discovery of
the decedent’s death and, in any
cvent, wilhin ane year aftor the ex-
pirvalion of the presevibed period
and before fhe petition Tor final
distribation has been filed (§ 709).
It will also be denied if there has
been preliminary  distribution or
pavmoent. Lo peneral eredifors ov the
new claim would tend Lo cinse un-
vgual treatment belween heirs, de-
visces, legatees and creditors,
{(§ 709

All these restrictions on the ex-
tension of the four-month period
make it clear that the Legislature
did not wanl the hreach in the wall
to be extended hevond the knocking
ofl of a {ew bricks on top.

Suit Pending

Section 7091 was enacted by Lhe
1971 Tegislkiture, s purpose is o
permit o peading law sait to con.
tinue against the deeedent in the
name of “kFsiale of , Do-
ceased.” In ovder Lo seenre pernis-
sion to =0 eontinue, the plaintiif
must prlition the court (presuam-
ably the Probute Court) pursuant
to the procedure in Section 721
which the same Leyislalure sel up
for cases wol pending at dute of

death. Mowever, the Legisladure

dicl not wish this stalute to apply o
aclions pending on the slalute's of-
feetive <uale (March 4, 1972), nor

590

may {he section revive any cliim
previously barred by {he Probale
Code (Statutes of 1971, Ch. 1638,
$4). , _

This sectionn would permif e
cod inanee of the aclion witheut
the opening of an estate. 1M, how-
over, i elaim ig urged against an
extade nol. solely for insnriance cov-
eviigre. o probate proceeding woull
still b veyuired and Sections 7091
as well as 721 would not he applic-
able. Treconrse must then he had to
Section 709, whercnnder recovery
is sonpeht from o decedent’s “es-
Late”

I'ersonal [njury

“The 1971 Legislature also
amended Seetion 385 of the Code of
Civil Procedure to permit the con-
tinuance of a peading personal in-
Jury action agrainst {he deeeitent as
{he oviginal parly defendant with-
oul nevd for Lhe appointment of a
vepresentative of the estate of the
decedent, ‘This section is even more
limiled than Section 791, 1 de-
clares that 16 only insaranee cover-
agee is claimed and the estade quali-
fles for sumniwy prolade proceed.
ingrs under Section 630 of the Pre-
Lale Code (estale assefs Jess than
S5.000), this aclion can be con-
tinned after death. The insurer
must be servod with a complaint., In
any case, the comrl upon motion of
an interesiod person oy on its own
niotion may order the appointment
of a represendative and substitute
him for the deesdent. {(The 1971
Legislature amended Seclion 707
by adding Subdivision {h} whirh
dealt with ecanrmeneentent of the
actions and reilerated Lhe provi-
sions af Sectivn 385, Code of Civil
I"'rocedure.)

2, No Action Pending of Date of
Dealth aud Personal fnjury
wng Alleyediy Cowsed Dy the
Decedent

Where a claim for damapges for

-injuries to, or death of a person is

CALIFORN 1A STATE Bar JOURNAL



not the subjecet of an action which
was pending ab date of death of a
decedent and iz alse not a claim
filel as provided in the DProbate
Code, the court “shall” wpon appli-
culion of the cliiimant, permit such
elaim to be filed and, if required,
appoint or reappoint a persenal rep-
resentative to receive and act upon
the claim. (§720) The application
must be made within one year after
aceruad of the claimant's cause of
action and upon such nolice and
hearing as the court may reqguire,
As noted in the previous section, the

Legislature is solicitous for {hose

who have received properiy under
a distribution pursuant to court or-
der and for recipients of any “pay-
ments properly made” helore the
estate had notice of the application
of the claimant. Further, the per-
sonal represeniative, distributee or
pavee is not liable on account of
such prior distribution and pay-
ment and the conrt “shall” impose
reasonable conditions upon the {il-
ing of the claim to avoirl nnequal
treatnenl belween the heirs, de-
visces, legatees or creditors of the
eslale. )
Public Entilies

Claims by public entities with
certain exceptions indicated in See-
tion 707.5, Probate Code, must fol-
low the sume route as private
cluimants (§ 720).

It is Lo be noted that Section 720
provides for “applications” by the
claimant, not “pelitions.” Can an
“applicalion” be made to the efvil
side of the Supervior Court? As the
aclion to he taken with respect to
the application (the filing of a

claim) is within the purview of the
© Probate Court, it would therefore
appear that the application should
consist ol o petilion to the Probate
Court.
3. No Action Pending af Date of
Deaiht for Claim Giher than
Personal Injury

NoveEMUER « DECEMBER 1972

It would appear that if no action
is pending with respect to claims
other than for personal injury and
no cliim has been {filed within the
requisile periad, the claim is harred
unless there is insuwrvance coverige
of which the claimant may avail
himself via Seelion 721,

4, No Actian Pendivg al Date of

Deatle wnd Cloimant Seels
Only Decedent's Insurunce
Coverasge

Section 721 was also enacted by
the 19071 Lepishuture. 11 makes pre-
sentation or filing of o elaim unnee-
essary when the claimant seeks
only to establish the linbility of the
decedent to the extenl of the lad-
ter's insurance coverage. To do <o,
the claimant must file 2 verified pe-
titinn in Suaperior Court in the
county where the eslate is pending
or, if not pending, where it niaxy be
administered. He must allege: (1)
the nitture and amount of the clain,
{2) that the decedent was protecied
by liability insurance in whole or
in part, (3) that the interests of
the estate will not be prejadiced,
and {4) that claimanl’s recovery is
limited solely {0 the amount of the
insurance cuoverage.

The Courl may, upon “such heav-
ing and notice, il any, s it may or-
der)” grant leave to file an aclion
unless it finds that the interests of
the estute would be prejudiced by
so doing or il it appears that the
insurer denies coverage or admils
liability only conditionally or with
any reservation.

Insurance Claim

Action under this section will lie
when #n aelion is pending and oty
the insurance coverage is sought.
Leave to file the action may he
granted ex parte and the petilion
may not necessarily be addressed to
the I'robate Court. A hearing may

e eliminated and the petition may

be denied if there is any question



as Lo coverage or there is any possi-
Lility that the “inlerests of the es-
tate” may he prejudiced.

The action by the claimant
names the “Fstate of ———, De-
coised” as the defendant but the
summons is servod on a person dos-
igrnated in wrilting by the insurer
or, if none is designated, upon the
insurer. The court may, “lor ool
cause” {(meaning the existence of
any prejudice o the estate’s inler-
egls), on o motion of an interested
parly or on the eourt's own mation,
appaint a representative amd sub-
stitute him as the delendunt, (§ 721
{c)}

The insurer may deny or contest

Clinbility b a crass-complaint or by
an  independent  aclion against
claimant but &t judgment on such
eross-complaint or action does not
adjudicade the rights of persons
who are not parties to the action
{5 721(d)) -

A Judgment in favor of the
claimant is only collectible {rom the
insurance coverivre; such judgment
creates no lien on real or other
property of the estate (§ 721{c)).

This secetion does not give the
claimant ag extengive a remedy as
dones Beclion 720, il being only Tor
insurance coverape. I'urthermore,
this sceelion is not refroactive be-
vomld the elfective date, Mareh 4,
1972 (Statutes of 1971, Ch. 1638,
§4). See. 70T(L) is applicable il
the eslate is less than $5,000.00.
{Sec. 6:30.)

Conclusions

Now that we have rveviewed the
aarious types of claims, and the
slatulory remedies provided, we
cati reach cerlain conclusions:

1. Where an action is filed before
March 4, 1972, and is pending on
the date of death of the defendant,
and only insurance coverage is
sought, a pelition should be hled for
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the appointmoeant of a representa-
tive to serve as defendant (3 700).

2. If an activn is {iled after
March 4, 1972, wml is pending at
dale of death and, again, the insur-
anee coverare is all thal is sought,
a petition may e filed Lo appoint
the “Estate of . Deveased”™
vian Scclion 7001, using the pro-
cedure set up on Seelion 721,

3.0 I an action ig pending af dide
of dealh and insurance coverige is
not sougcht, the plaintil muast file a
cliim against the estade. If no elaim
was filed before the preseribed
claim perind clapsed, the plaintifl
must pelition for leave to file. Pers
mission fo Gle will be granted if
neither claimant nor his atlorney
knew of the death at least 15 days
before the preseribied period
eclapsed, (Section 7093 [lowever,
once the petition for Goal distrilw-
tion has heen filed, no reliel can by
granted-to the elaimant.,

In Faetor v, Swpervior Cowrt
(1070) 9 (LAS 245, 88 Cul.Rptr,
403, an altempt (o set aside o fnad
deeree was unsnceessful although
defendant had been dead Tor nearly
cight months before his allorney
informed  plaintil’, dorving which
Lime the period (o file ereditors
claims expired. Furthermaore, the
ecaurt held Uhat Section 700 permits
no Lide elatms afler the pedition for
linal distribmtion has been fited, Un-
fortunalely, the plaintil raised the
question of extrinsie Triud only on
appeal and for that reasen, the
court declined eonsiderulion of that
issue, -

4, 1f noe action is pending al date
of death and aelaim for injuries or
death has uol been fled, and fnsor-
auce coverape is nol sought, the
prospective plainlilf may apply {or
perntission to lile a claim not later
than one year alter acerual of his
sse of action. The elaim has no
effeet on prior distributions or pay-

CALIRMXIA STATE Dar JoraNaL
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ments by the estale, and in fact the
court will impose “reasonable con-
ditions” to prevent unegual treal-
ment  between  distributees and
creditors. (§ 720, P.C.)

5. If no aclion i1s pending and
only insurance coveriye is soughl,
and no claim has been fled prior Lo
March 4, 1872, the prospeclive
plaintifT may petition in the Supe-
rinr Court for permission to sue the

"Rsiate of —————, Deceased.” Such
petition may be er parfe (§ 721,
see See. T0T (1} ) for procedure for
persanal injury or dealh if the es-
tate is less thap $5,000.00.

6. Where the estate comes with-
in Section 630, Probate Code (less
than $5,000}, and only insurance
coverage is soupht, a “pending ac-
tion™ may procecd against {he dece-
dent wilthout the appointment of o
representalive. (§ 385, C.C.P.) The

procedure to he followed is not de-.

sevibed in the seetion but inasmuch
as & determination as to the applic-
ability of § 030, DProbate Code,

musl be made, it would appear that
a petition should be filed in Probale
Court 10 sa pracecd.

T. There would appear to he no
time limitation with respect to the

commencement of proceedings un-

Frdsy

der Secetion 721 (secking: only in-
surance coverage), The identity of
Lhe person or enlity o serve as a
defendant in a pewding aclion in
which instrance only i songht is
not made clear by Seetion 700,

B. Astoactions {iled alter March
dd, 1972, Seclion 709.1 describes the
enlity which will serve as the de-
fendant, i.e., “Istate of ———, De-
cedenl.,” Lacking anyvone nlse, it
would appear thal o proceeding un-
der Section 709 for insurance cov-
erage ondy should, ence the plainLilT
iz Informed of the deuath, proceed
against a representative of the es-
tule, which means that a petition
woukld have Lo be {ikdd in probate
vourt Lo appoint such representa-
tive if one does nol already hold

letiers, B0



Memorandum 79-61 EXHIBIT 7 Study D-~315

Province of Law Reform Commission 10th Floor .
British Columbia of British Columbia 1055 West Hastings Street
Vancouver
British Cofumbia
V6E 2E9

Phone: {604) 668-2366

' 23 October 1979

California Law Revision Comm1551on,
Stanford Law School,

Stanford, CA 94350

U.5.A.

Dear Sirs:

I have noted the recommendation set out on page
7 of your "Staff Draft." I wonder if the Wisconsin pro-
vision is detailed enough and would draw your attention
to the discussion and recommendations set out in this ' .
Commission's Report on Execution Against Land at pp. 22~
26. (Copy enclosed).

Yours sincerely,

ke

: Arthur L. Close,
Jencl. : Commissioner
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CHAPTER V1. ' THE RIGHTS OF THIRD PARTIES

A. Joint Tenancies R

l SURVIVORSRIP

A basic feature of our land law is a form of ownershlp known as ]omt
tenancy. This arises when property is conveyed or transmitted to two or
more perscns as “'joint tenants™! giving them identical and undivided interests
in that property. The most important incident of joint tenancy is the right
of sur\rworshlp——the rule that when one joint tenant dies his interest in the
property is transmitted to the surviving joint temant(s). Thus, if land is
owned by A and B as joint tenants, upon A’s death B becomes the sole owner
of the land and A’s share does not become part of his estate for distribution
to his heirs.

But 2 joint tenancy can be “severed” or terminated. This may bappen
when a party sells or encumbers his share or does some other act which is
inconsistent with a joint tenancy. When that occurs the tenancy becomes one
known as a “tenancy in common.” A tenancy in common also involves

ownership of an undivided interest by two or more persons but the right of 7

survivorship does not exist in relation to it. Thus, in our previous example,
it A and B owned the land as tenants in common, upon A's death his interest
in the land would become part of his estate and as such liable for his debts
and available for distribution to his heirs.

" What is the fegal position when a creditor obtains a judgment against a
joint tenant and registers that judgment under the Execution Act? This
question was considered by the British Columbia Court of Appeal in Re
Young? In that case land was jointly owned by a husband and wife, A
creditor of the husband obtained a judgment against him which was duly
registered. Four months later the husband died. No further proceedings
were taken (apart from periodic renewals of the judgment) by the judgment
creditor and three years Jater the wife died. The Public Trustee then applied
for registration, as administrator of the wife’s estate, with respect to the
property. The Registrar of Titles then Jodged a caveat’® forbidding registra-
tion. The issue before the court was whether the Registrar's caveat shounld be
discharged and that issue turned on the legal effect of the registered judgment.

The judgment creditor argued that the registration of the judgment had
the effect of severing the joint tenancy or, alternatively, putting the right of
survivorship into susPensxon 4 A majority of the Court of Appcal hcld that
it did neither. A view was adopted that:¥

The trend of the authorities is that a mere lien or charge on the land,
either by a co-tenant or by operation of law, is not sufficient to sever the
joint tenancy; there must be something that amounts to an alienation of
title. (8)

This led the majonty to conclude that the rcgzstratmn of the judgment did

not sever the joint tenancy.
The second argument advanced by the judgment creditor—that the right
of survivorship was “suspended™—was raised in the earlier British Columbia

1 Normally the words “joint tenao(s™ must appear in the instrument creatimg or conveying the
interest.  Unless a contrary intention appears in an inslfument a conveyance Lo co-owners created a
ienancy in common. See Land Regisiry Act, s. 11,

2 (1968) 70 D.L.R. 5. .

3 Under 5. 212 of the Land Repisiry Acl. he

4 Supra n. 2 at 60L. '

3 Ibid. at 602..

% Per Maclean, J. A. Quoting Widdifield, Cu Ct, J. in Power v, Grace, [1932] 1 D.L.R. BO1.
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Supreme Court decision of Re Penn.? 1t is difficult to see its basis. On what
legal theory may rights of survivorship become “suspeaded” and “unsus-
pended” as circumstances change? Maclean J. A. examined the relevant
legistation and concluded:?
. - In my view the Land Repistry Act and the Execution Act do nct pro-
vide a basis for a finding that the rights of the surviving joint tenant under
the jus accrescendi [right of survivorship] are so modified or abrogated
that he must take subject to a judgment registered under s. 35 of the
-.. Execution Act and on which no furtber proceedings have been taken.
1 think that if I were to hold that the mere registration of a judgment
under s. 35 of the Execution Act constituted an encroachment of the jus
accrescendi, 1 would be straying into the legislative field.
Thus it was held that the mere registration of a judgment neither severs a
;omt tenancy nor suspends the right of survivorship and the interest of a
surviving tenant will defeat that of a2 judgment creditor.

. When, if ever, will the rights of the creditor crystallize into an interest

-which will survive the death of his debtor who is a joint owner of land, if

registration is not enough? At the time proceedings are commencsd under
section 38?7 At the time of lis pendens issued under section 44 is registered?
At the time an order for sale is made? At the time the land is sold? Re
Young is singularly unheipful on this point. The only reference to the issue
is in the judgment of Maclean, J. A.:?
Appeliant admits that if the execution procedure nnder ss. 33 to 59
- of the Execution Act bad been carried to a point where an order for sale
was made, the jus accrescendi would have been extinguished. It is not
" mecessary to make a finding ¢n this point here. ’
Are the policies embodied in Re Young ones which should be conunued'?
Profcssor Dunlop suggests not:'©

" “This decision may be sound law, but it seems unjust when considered
on the level of policy. In any case other than jcint tenancy, the Execution
-Aet permits a creditor to file a judgment in the land regisury office and to
take no further proceedings until the debtor either tramsfers his land or
dies. In either case, assuming that the judgment has been properly filed
and renewed, it attaches to the land in the haads of the purchaser or the

. -gxecutor or administrator. If the land in Re Young had been held in
-tepancy in common, and the deceased debtor had left his interest in the
.Jand to the other tenant, the judzment would have travelled with the land.
« - « As a matter of policy, it seems difficult to explain why the judgment

+. . ereditor should be completely defeated in the situation where the debtor
joint tenant predeceases his co-tenant. The creditor has taken the neces-
sary steps to create a charge against the land of his judzment debtor but,
in the case of land held in joint tenancy, the effectiveness of his charge

- turns on the complexities of the law goveming severance of joint tenancy -
and on the acecident of which joint lenant dies first.

Davey, C.J.B.C,, the dissenting member of the Court of Appeal in Re Ya.mg,

also questioned lhc policy of the majority view:1!

e I must say I find . . . [the severance of & joint temancy by registration

.. of a judgment} sau:.factor}r, cause it makes znswerable for a judgment
the judgment debtor’s interest in a joint tenancy over which he had in

-himself complete power of disposal in his lifetime, and avoids one. of the
highly technical consequences of a joint tenancy, as contrasted with a
tenancy in common, that bas little to commend it in the light of modern
peeds. : :

1.

" The legal position created by Re Young is.such that a creditor who
wishes to fully protect himself and preserve his position with respect to

T {1951} 4 W.W.ER, 451,
SSupran. 2 at 604, . .
® Jbid. at 603,
19 Dunlop, “Execution Against Rexl Pmpem' in Bud;h Colunbi:.". (1973} 8 l.l B.C. l.. Rﬂ m
nSupmn.th 99. _

3
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jointly owned land cannot rely on registration only. He must take further
steps. How far he must go is uncertain, but at the very least he must com-
mence proceedings under section 38 whether he wishes to do so or not, In
Chapter III it was noted that the Execution Act, as it applies to land, encour-
ages voluntary payments by the debtor and we approve of that effect. To the
extent that Re Young encourages the unnecessary commencement of enforce-
ment proceedings it is counter-productive.
But what is the proper approach? Should the registration of a judgment
sever a joint tenancy? The dangers of this approach are illustrated by Re
Penn? (now overruled by Re Young). In that case a husband and wife
were joint owners of 1znd, and at the time of the wife’s death a judgment had
been registered against her. After her death the surviving hushand dis-
charged the judgment and filed the discharge in the Land Registry Office.
He then applied to have the land registered in his name. The refusal of that
application was upheld by the Supreme Court of British Columbia on the
ground that there was no joint tenancy in existence at the time of the wife’s
death and her interest became part of her estate. The Court left open the
possibility that the joint tenancy might have revived had the judgment been
discharged during the wife’s lifetime.13
Tt is difficuit to see why the act of registration by a creditor should create
rights in favour of third parties (e.g. the debtor’s heirs) as against the surviv-
ing joint tenant; but that would be the effect of a rule that registration of a
judgment severs or suspends a joint tenancy. The preferable rule would
seem to be that registration of a judgment should not sever a joint tenancy,
but if a joint owner, against whom a judgment has been registered, dies, the
]udgment should continue to charge the debtor’s interest in the hands of the
surviving owner.
But this raises a number of other problems The suggested rule may
leave the surviving owner in the urhappy position of being unable to ascertain
the value of what it is be has received. It may be important that .he be able
to do so for a number of reasons. If it is clear that the survivor is the only
person who may be called upon to satisfy the judgment, its value might be
discounted from the value of the joint interest transmitted. But if the
deceased has other assets, the judgment creditor may make a claim against
the estate to satisfy his judgment in whole or in part. This contmgency makes
the value of the interest transmitted to the survivor unceriain,
The possibility of a claim against the estate may raise other problems.
Consider the following situation.
A and B (husband and wife) are joint owners of land worth
$40,000. C obtains a judgment for $10,000 against A which is
‘registered. A dies leaving an estate (of assets other than his
interest in the land) worth $10,000. A's personal representative
is B. A had one other creditor, E, whose debt is for $10,000. E’s
debt is unsecured and he has not taken judgment on it

The following results are possible:

1. C makes no claim in the estate but looks to the land to sahsfy his |

judgment. E gets the full estate of $10,000 to satisfy his claim, C
gets paid $10,000, either directly by B or from the procecds of a
sale of A’s interest in the land,

12 Supran..7.
12 fhid, at 454,
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: or
2. C claims in the estate and is paid $5,000. E also receives $5,000.
C then looks to the land for the remaining $5,000 and it is sold (or
_ the remaining $5,000 is paid directly to C by B) to discharge the
. judgment (and E gets no further payment).
If the second result occurs E will be understandably aggrieved. E will have
lost $5,000 and B will bave obtained a corresponding benefit.

We sce a possible solution to these difficulties in the equitable doctrine
of marshalling. This is described in Hanbury as follows:
The doctrine of marshalling is a principle of equity by virtue of which
a secured creditor, B, can require a prior creditor, A, to take satisfaction
out of assats upon which creditor B has no len; thus leaving B's security
available for him. “If a creditor has two funds, he shall take his satis-
faction ount of that fund upon which another creditor has ro lien.”
- For example: if A mortgages Blackacre and Whiteacre to B; then
mortgages Blackacre to C; C can require B to satisfy bimself in the first
instance out of Whiteacre.

The doctrine of marshalling has been a feature of the law concerning the
administration of estates for many years.!s , :

In the context under discussion, the application of the doctrine of
marshalling would require that a claim of a registered judgment creditor
against a debtor’s estate should be subordinated to the claims of ordinary
unsecured creditors except to the extent that a deficiency exists (or is likely
to arise) such.that the proceeds of a sale of the land are (or will be)
insufficient to satisfy the judgment. -

If, on the other hand, there is sufficient money to satisfy both the judg-
ment debt (in whole or in part) and all ordinary creditors, it is our view that
the judgment creditor should look first to the estate and proceed against the
land (or call upon the surviving joint owner for payment) only if the estate
is unable to satisfy his claim in full.'s A clear rule aleng the liovs described
above would be fair to ordinary creditors and would assist in quantifying the
value of the joint interest transmitted to the surviving owner.

The Commission recommends that: _

" 9, If a judgment is registered against a deblor who has an interest, as a
joirnt tenant, in land, the joint tenancy is not severed but if the debtor dies
and the judgment remains unsatisfied then the judgment continues to charge
the interest of the debtor in the hands of the surviving owner(s); and

(a) if the total of the value of the debtor's estate which is available

for distribution among his creditors plus the value of the

. interest in land transmitted to the surviving joint tenant is
.. greater than the claims of ALL creditors, then ,

. (i) a registered judgment creditor should look first to

" the estate of the debtor for satisfaction of his judgment, but

-his claim iy subordinated to the claims of ordinary creditors

- who have not registered a judgment against the debtor's

" interest in land, and S
(i) if the debtor's estate, after satisfying the claims of
ordinary creditors, is insufficlent to satisfy a registered judg-
Tt Maudsicy, Hanbury's Modern Equity 558 (9th od.; 1969).

15 See Williams and Mortimer, Exccutors, Administrators and Probate 791 of seq., (Williama, 15th

od.; Moctimer, 3rd ed.).

18 The effect of this approach would de to place the surviving joior tenant, rk-hhm registered
hdmat:r_edimr,inal:nlposlthnﬂmﬂ:rm:huortlspecincdamdm
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(k)

ment the judpment creditor should then be entitled to look to
the debtor’s interest in land in the hands of the surviving joint
owner; and
if the total of the value of the debtor’s estate which is available
for distribution among his creditors plus the value of the
interest in land transmitted to the surviving joint tenant is less
than the claims of ALL creditors, then

(i) a registered judgment creditor may share rateably in

- the estate, but his claim therein is reduced by the valiie of the
_ debtor’s land which is available to satisfy his claim, and

{ __c}

(ii} a registered judgmemt creditor is entitled 1o look to
the debtor’s interest in land in the hands of a surwvmg joint

_tenant to satisfy the deficiency.

notwithstanding (a) and (b} if, at the time of the debtor's
death, the judgment creditor had commenced proceedings
under section 38 of the Execution Act to enjorce the change
created by registration of his judgment he may continue :kose
proceedings. .

I10. A joint tenancy be severed by asale of a :om: owner'’s mtere.rt in
'!and pursuant to the Execution Act.

This recommendation reflects a proposal that was set out in our Worhng
paper, The proposal has since been tentatively adopted by the Manitoba Law
Reform Commission in their working papcr” on Excmpuons under The
Judgments Acr.38

11 Law Reform Commission of Manitoba, Working Paper on The Enforcement of Iudgmems Pant
it: Excmptions undes “The Judgments Act™ 19 {Jaovary 1578).
. ll C.C5M. c. 510,
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37" (1} The registration of a judgment against the interest in
land of a judement debtor who is a joint tenamt
{a} does not sever the joint tenancy, and

{b) if the joint tenancy is subsisting at the date of the death of the

judgment debtor, the lien and charge, unless expired or satis-

ﬁed continue against the title of the surviving joint tenant to

. the extent of the deceased Joint (enant’s jormer interest in the
land.

" {2) A joint tenancy is severed by an actual sale under this Act of
rhe interest of a joirt tenant in the land aﬂected
371 (1) In this section
“continuing charge” means a lien and charge which continues against an
interest transmitted to a surviving joint tenant under section 37w
. (1) (b),and _ B
“unsecured creditor” includes B
(a} ajudgment creditor who has the benefit of a connnumg charge
' and

(b ) a secured creditor to the extent that the ob!:gatmn secured
. exceeds the value of his security.
. (2) Where a judgment creditor has a continuing charge
{a)} if the total value of
(i} the judgment debror's estate which is avaﬂable for
" distribution among his unsecured creditors, and
L (ii) the interest subject to the continuing charge .
o o~ I8 greater than the total value of the claims of all unsecured
o credtfors. then
S (iii) the judgment creditor should proceed ﬁmt against
R~ the judgment debtor's estate for the satisfaction of his judg-
:;; " ment but his claim therein is subordinate to the claims of
unsecured creditors who do not have a continuing charge, and
{iv) if the judgment debtor's estate, after satisfying the
_ claims of unsecured creditors who do not have a continuing
“charge, is insufficient to satisfy the claim of a judgment
creditor who has a continuing charge that creditor may then
proceed on the continuing charge
{b J lf the total value of - '
s g e - . () the judgment debtor's estote whxd: is avm!abl‘e for
R distribution among his unsecured creditors, and :

a7




. {ii) the interest subject to the continuing charge
- iy less than the total value of the claims of all unsecured
creditors, then
' (i) a judgment creditor who has a commmng charpe
may share rateably in the estate but his claim therein is
reduced by the value of the interest subject to the canrmumg
charge, and
~ (iv) the judgment creduor may proceed on his continu-
. ing charge to satisfy the deficiency.
{3) Notwithstanding subsection (2 ) if, at the time of the judgment

~ debtor’s death, the judgment creditor had commenced proceedings under

section 38 to enforce the change created by regxstratmn of hu- judgment,

. he may continue those proceedings.

373 (1) Where a judgment debior has an interest in a special

_tenure the fudgment creditor may apply to the Supreme Court for an

order appointing a receiver of the judgment debtor’s interest in, and
rights relating to, the special tenure,

{2) A receiver appoinied under subsection (1} has the same
powers and is subject to the same duties as a receiver appointed by the

- court in the exercise of its jurisdiction relating to equitable execution.

4. Section 38 is amended by adding the following after subsection (3):

{4) Where the judement debtor's interest in land is an undivided
interest as @ joint lenant or tenant in common, the judgment creditor
may maintain a proceeding for partition to which the Partition Act

applies and a motion under subsection (1) may mc!ude a claim for relief

under thar Act.




!

- Memorandum 79-61 Study D-315

ST ' EXHIBIT 8
¢ ‘ DEPARTMENT OF THE ARMY
SOUTH PACIFIC DIVISION, CORPS OF ENGINEERS

630 Sansome Street, Room 1216
San Francisco, California 94111

October 24, 1979

Hon, John H. DeMoully

Executive Secretary

Califormia Law Revision Commission
Stanford Law School

Stanford, California 94305

Dear John:

Thank you for your prompt reply. True enough, 1 forgot in my second
letter that the draft statute referred only to real property.

Essentially, the é&bice involved is political in the best sense. The
present law favors the widow and oldest child who is almost always the
tenant who holds jointly with spouse or parent. The proposed statute
would eliminate the automatic bankruptcy aspects of probate, as to the
creditor's lien on real property. My populist views lead me to say

to hell with the creditor in this context. 1 suspect that this is the
view of the old common law judges as well, and hence the present state
of the law. i g
Enough for that. I will expect to be at the commission meeting on >
Friday prepared to answer any questions and with a fifteen or twenty
minute summary of the study, as suggested by Nat.

Besf wishes,

/'l
es L. Blawie

Asst, Division Counsel, Acting
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SAFEGO EXHIBIT 9

SAFECO TITLE INSURANCE COMPANY (213) 873-7788
13640 ROSCOE BOULEVARD
PANORAMA CITY, CALIFORNIA 91402

P Q. BOX 2233
LOS ANGELES, CALIFORNIA 90051

November 6, 1979

California Law Revision Commission
Stanford Law School
Stanford, California 24305

Attention: John H. DeMoully
Executive Secretary

Gentlemen:

On October 4 you addressed a draft relating to enforcement of
obligations after death to Sean McCarthy of the California
Land Title Association. A copy has filtered down through
various higher levels to my attention as a Vice Chairman of
the Legislative Committee. I feel the impulse to respond, but
please note that the response is strictly personal.

A fantasy reoccurs in which I am handed for review a complete
revision of the ten commandments. In this fantasy two notable
incidents identify the work as that of the Law Revision Com-
mission. 'The first is that the draft is expertly done, and
the second that the delivery is made on my judgment day.

. Neither the time nor the occasion permits an objective review.

Nevertheless, two shallowly considered throughts do occur. At
the moment I would be inclined to resist the effort to have

the voluntary and inveluntary liens upon the interest of a joint
tenant survive his death. I have no quarrel with the socio-
logical benefits asserted for this proposal although I suspect
that attributing "windfall"” profits to the surviving joint
tenant under present law to overstate the case.

My cbjection is the intrusion of uncertainty. One may denigrate
the rule of conveyances that traces the property of the sur-
viving joint tenant from the coriginal conveyance, but that is
dependably and predictably the present law. Consequently,

the proposed "survival" of liens is in actuality a legislated
encumbrance of an existing interest of the other joint tenant

as security for the obligations of the debtor joint tenant.

&



California Law Revision Committee
Attention: John H. DeMoully

November 6, 1979
Page -2-

I'm not at all convinced that that can be done even as to
property acquired in joint tenancy after the act, let alcne
existing property owned in joint tenancy. I do believe how-
ever that every effort will be made to sustain the proposed
legislation if enacted. I would expect that four to five
years would result of very agonized decisions, but eventunally
a determination would be made that the legislature had changed
the nature of joint tenancy. Joint tenancy would be deter-
mined to be a rule of succession and the interest of the
deceased joint tenant determined to "pass to" the survivor.
This in turn will raise the question of the availability of
that interest to other obligations of the deceased joint
tenant and the need for administration.

In short, your proposal is not compatible with the nature of
joint tenancy. Whenever such incompatibility is enacted it

is ordained that down the line a revoluntionary change must
occcur in one or the other of the warring principals. The

- period of time until that battle is fought is called uncertainty.

I also have some concern about the survival of attachment upon
the death of the attachment debtor or at least the survival in
the form of a lien upon the attached property. I would have

no such concern if a special priority of payment was legislated.
However to accomplish this mechanically by the perpetuation

of this inchoate lien securing an undetermined obligation that
cannot be made choate by the judicial process through which

the lien was secured must confound the administration of estates.

These are my immediate thoughts and again they are strictly
personal. They will be circulated back through the chairs of
the Legislative Committee and perhaps a more considered response
can be made to your inguiry. Ih the meantime, please allow

me to take this opportunity to personally extend appreciation
for the very valued studies and work product that we have

always identified with the Law Revision Committee.

Very truly yours,

Senzor ociate Courlsel

RDK/mp

cc: Sean McCarthy
Floyd Cerini
Steve Walker
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UNIVERSITY OF CALIFORNIA
HASTINGS COLLEGE OF THE LAW

198 MCALLISTER STREET
SAM FRAMCISCO, CALIFORNIA 94102

November 7, 1979

Mr. JOHN H. DeMOULLY

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Gentlemen:

This letter 1s in reply to your Staff Draft of
October 2, relating to Enforcement of Obligations after
Death of a decedent. In general I very much approve of
the objective of your proposal and have only a very few
comments to make with respect to your draft:

1. Effect on Attachment of Death of Defendant. Your
objective and proposal seem to be desirable and clear in detail.

2. Effect on Judgment Lien of Death of Judgment Debtor,
The objective and proposal here also are desirable and clear.

3. Effect on Lien on Joint Tenancy Real Property When
Joint Tenant Dies. This is a very difficult area of law
to keep stralght in order to resolve competing claims of a
surviving Jjoint tenant and crediltors, particularly under
. existing California decisions. As you know, California has
~gone too far in protecting a surviving joint tenant at the
expense of creditors and the like. It has placed the right of
survivorship above the rights of credltors, lessees and
mortgagees; and all too often wilthout good reason.

The solution of these problems 1n the past has been to
declide whether there has been a severance in the case of a
- mortgage, lease, judgment, etec. and then to resolve the rights
of the parties on that basis. It seems absurd to decide that
a severance has occurred when a $10 judgment has been rendered
agalnst a Jjoint tenant; and at the same time 1t seems wrong to
favor a surviving joilnt tenant at the complete expense of the
creditor.
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Mr. JOHN H. DeMOULLY

The fair solution would be to recognize the rights of
the creditor, lessee, or mortgagee in one-half of the property
(corresponding to the interest of the deceased joint tenant),
but otherwise to preserve the right of survivorship in the
surviving joint tenant as to the remainder of interests in
the property. This is essentially your proposal, as I under-
stand 1it. :

There are limited discussions of this problem in

Swenson and Degnan, Severance of Joint Tenancies,
38 Minn. L. Rev. 466 (1954); Comment, 66 Cal, L.
Rev. 69 (1978).

On your page 17, Probate Code §732 as proposed seems to
envisage that a judgment shall become a lien on real property
upon the entry of such Judgment, Of course, the attachment
Iitself has created a tentative lien which becomes crystallized
in the judgment. However, Cal. Code Civ. Proc. §674 presently
provides that a Judgment shall become a llen upon real property
only upcn being recorded in the office of the recorder of deeds.
Should this not be made plain by beling incorporated intce your
proposed Section 732 of the Probate Code?

Certainly your objectives 1in clarifying and giving proper
significance to the various subjects included in your study are to
be commended. If I can be of any further help, please let me
know.

Sincerely yours,

‘ {/(M,‘_;_,- £ ﬂn.

" PP T B
PAUL E. BASYE ilw/

_Professor of Law

PEB:HK
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Nube Pniversity

BUAHAM
RORTYH CANOLINA

SCHOOL OF LAW . November 6, 1979

FOSTAL CODE 27706

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Dear John:

Communication with my usual place of business is somewhat
blunted by my East Coast visit this year. Thus, I was late in
getting the draft of the Commission’s proposal on enforcement of
obligations after death. I have not made a detailed analysis of
the statutory language to determine whether it carries out the
policies you have proposed. I have, however, reviewed the pro-
posed policies and find no fault there.

The law as you have proposed it seems more in accord with
the usual expectatioms of intelligent human beings whose
interests are at stake than the present state of things. Results
contrary to such expectations are interesting subjects for law
classes but rarely in the best interests of the publie or the
profession in the long run.

It was & pleasure to hear from you and I hope that some fair
wind brings you to UCLA after I return.

Sincerely yours,
M‘-———i —_
Richard C, Maxwell -

RCM/T
enclosure
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Mrs. Coleen M. Claire

Gibson, Dunn & Crutcher
Attorneys-at-Law

Post Office Box 2490

Newport Beach, California 92660

Re: Californis Law Revision Commission
Proposed Legislation Relating te
Enforcement of Obligations After Death

Dear Coleen:

I have reviewed the Staff Draft relating to
the above-mentioned subject, Neal Wells' letter of
October 29, 1979 and have done limited research.

The statements in the document about existing
California law appear to be correct and, to the limited
extent of my review, I believe the proposed legislation
accomplishes the stated purposes.

The real question is, as discussed in Neal's
letter, whether the legislation is a good idea. The
proposed legislation basically accomplishes three
purposes:

1. Allowing an attachment lien to
survive the death of an attachment debtor so that such
lien can be perfected by judgment after death.

2. Clarifies that a judgment lien does
not terminate on the death of a judgment debtor.



Mrs. Coleen M. Claire
November 7, 1979
Page 2

_ 3. Allowing a mortgage or other lien on the
interest of a joint tenant to survive the death of the
joint tenant so that the surviving joint tenant takes
the decedent's interest subject to the lien.

I have not experienced in my practice any
of the problems dealt with in the proposed legislation.
Therefore, at least from my standpoint, I must assume
that the problems are sc insignificant in scope that the
legislation does not have high priority. I would be
interested in hearing from persons who have had
problems in this area.

As noted in Neal's letter the underlying
question as to the attachment creditor is whether his
lien should have priority over the family allowance and
unsecured creditors. I don't have great conviction that the
proposed change is correct.

With reference to the lien against a joint ten-
ants' interest, again I have a difficult time believing that
this is a significant problem with reference to voluntary
liens such as a deed of trust. No thoughtful lender will
loan money secured by the interest of only one joint tenant,
In the case of involuntary liens, such as judgment liens,
again, I have no conviction that the problem is significant
or that the law, which is clearly established, should be
changed. : '

In summary, I would really like to talk with
persons who have been experiencing problems in this area.
If there are significant problems, then perhaps the
legislation should be considered further. At this point,
based on my experience, T would see no particular reason to
support the legislation.

Coypdially,;
x. ‘- "~
dmond R. Davis
ERD/gg

.ec: Mr, William E. Ferguson

‘Mr. Fred L. Leydorf
Mxr. H. Neal Wells, III
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QF COUMSEL
BRENTONM L. METILER
HJAMES W. BOOTH

TELEX GF4360
CABLE ADDRESS
“OSLAW"

FELECOPIER:
1Z13) 520-280%

- Re: California Law Revision Commission's Proposed

Legislation Relating to Enforcement of
Obligations After Death

Dear Ed, Bill and Fred:

In accordance with Colleen Claire's assignment

of October 10, 1979, I have reviewed the California Law

Revision Commission Staff Draft Relating to Enforcement of

Obligations After Death.

comments concerning the same.

Set forth below are my preliminary

The initial premise of the staff is that an attachment

1ien creditor of an insolvent deceased debtor should have

priority in the attached property over i) a subsequent

lien creditor; ii) the family of the decedent entitled to



Mr. BEdmond R. Davis
Mi'. William E. Ferguson

Mr. Frederick L. Leydorf
October 29, 1979
Page Two

a family allowance; and iii) fhe general unsecuréd'creditors
of the insolvent deceased. The secondary premise of the;
staff is that the attachment creditor shoﬁld have priorify
in the attached property over a surviving joint tenant even
in the absence of fraud.

Both premises are contrary to the existing policies
of the state and of the United States. Such policies have
not been adequately reviewed by the staff and no substantial
reasons have been given for change.

A change in policy is not in order.

aAn attachment lien creditor should not be favored
over the general unsecured creditors of the insolvent deceased
person. Had the decedent filed bankruptcy before death, the
attachment lien would be  void as against the trustee in
bankruptcy and the géneral unsecured creditors. There is no
reason for an attachment creditor to be treated better in
the disposition of assets upon death than in a bankruptcy.

An attachment lien creditor should not be favored
over tﬁe family of the insolvent decedent. The property
éubject to the attachment should be used for the family
allowance of a surviving spouse and minor children rather
than relinquished to the attaching creditor.

An attachment lien creditor should not be

favored over a surviving joint tenant. The attachment lien




Mr. Edmond R. Davis

Mr. William E. Ferguson
Mr. Frederick L. Leydorf
October 29, 1979

Page Three

creditor should have no greater rights in joint tenancy
property than the debtor whose interest is attached and
should take the same gamble as the debtor. Thus, if the
debtor dies first, in the absence of fraud, the property
belongs to the surviving joint tenant. If the other joint
tenant dies firsf, the attaching creditor has the entire
joint tenancy parcel available to satisfy the surviving
joint tenant's debt.

In the absence of fraud, there is no reason to
givé a creditor of one joint tenant the right to sever the
joint tenancy prior to judgment. .To the contrary, it would
appear to be a denial of due process to permit the severance
of joint tenancy before a final judgment is obtained. Also,
the surviving joint tenaht who risked survival should be
favored over a creditor who extended credit without suf-
ficient collateral. This is particularly true in situations
where the surviving joint tenant may have provided all the
consideration for the acquisition of the joint tenancy
property.

Accordingly, I do not favor any code changes
permitting an attachment lien creditor to perfect the lien
after death.

The foregoing comments are for purposes of
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Mr. Edmond R. Davis

Mr, William E. Ferguson
Mr. Frederick L. Leydorf
October 29, 1979

Page Four

discussion., I look forward to consulting with you in the

premises.
Best regards.

Sincerely,

H. NEAL WELLS, III

cg: Mrs, Colleen M, Claire
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UNITED CALIFORNIA BANK

FRUST DIVISION » 405 MONTGOMERY STREET » SAN FRANCISCO, CALIFORNIA

HAILIHG ADDRESS: BOX 7560 « SAR FRANCISCO, CALIFORNIA 94120

. November 15, 1979

Mr. John DeMoully
Executive Secretary o :
California Law Revision Commission
Stanford Law School .
Stanford, Callfornla 94305

Dear John:

- <" At a recent meeting of the Trust State Governmental Affairs

Committee of the California Bankers Association, discussion

" was had concerning the tentative recommendation relating to
the Probate Homestead and the Staff Draft relatlng to

Enforcement of Obligations After Death. -

‘Several comments were made by members of the committee con-
‘cerning the Probate Homestead recommendation which I am
relaying to you by way of the attached sheets. The committee
- expressed general approval of the Staff Draft on Enforcement
of Obligations, but had no specific comments regarding same.

'_]Agaln, we very much appreciate the opportunlty to present
. our input for con91derat10n. ,

G. alr Price
-.Vice esident
Regional Trust Counsel
- {415) 544-5641

© GsP:fayd/l

Yeho LT

oL

”.J'.'k" 5
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STATE OF CALIFOENIA

CALIFORNIA LAW

REVISIORNR COMMISSION

STAFF DRAFT

relating to
ENFORCEMENT OF OBLIGATIONS AFTER DEATH

October 2, 1979

: Important Note. The Law Revision Commission has directed that this
staff draft be distributed to interested persons and organizations for
review and comment. The Commission has not determined whether it will
submit a recommendation on this subject to the 1980 session of the
Legislature. The Commission will make that determination after review-
ing the comments received on this staff draft.

Enactment of the legislation proposed in the staff draft would make
significant changes in existing law, and the Commission will be greatly
influenced by your comments when it determines what action to take om
this matter. Accordingly, if you approve the staff draft as proposed or
with revisions, it is important that you communicate that fact to the
Commission. If you do not approve the changes in existing law proposed
by the staff draft, it is equally important that you so advise the
Commission.

The Commission needs to recelve your comments not later than
November 10, 1979, so that your comments can be reviewed when the
Commigsion determines later in November whether it will submit this
recommendation or a revised recommendation to the Legislature.

CALIFORNIA LAW REVISION COMMISSION
Stanford Law School
Stanford, California 94350
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STAFF DRAFT

relating to
ENFORCEMENT OF OBLIGATIONS AFTER DEATH

-

Introduction

As a part of its overall review of the law relating to creditors'
remedies,l the Commission has reviewed the existing statutory and de-
cisional law that governs the enforcement of obligations after death.
This recommendation is the result. It deals with the following matters:
(1) the effect on an attachment when the defendant in the action in
which the attachment was cobtained dies, (2) the effect on a judgment
lien when the judgment debtor dies, and (3) the effect on a lien on

joint tenancy property when a joint temant dies.

Effect on Attachment of Death of Defendant

The death of the defendant destroys an attachment lien on the de-
fendant's property. A divided California Supreme Court reached this
decision in 1866 based on a construction of the statutes in effect at
that time.2 Sinee then, the cases have merely followed the Supreme
Court decision.3

The existing rule operates to change the priorities given to cred-
itors upon the death of the defendant. COmpafe the following examples.

Example 1. Attachment creditor has priority. FPlaintiff A attaches

real property in an action against D. Plaintiff B then secures a judg-
ment against D, records an abstract of judgment, and cbtains a judgment

lien on the attached real property. Plaintiff A then obtains judgment

1. The Commission is preparing a comprehensive statute relating to the
enforcement of judgments. The comprehensive statute will be
recommended for enactment at the 1981 legislative session. How-
ever, recommendations dealing with some aspects of this topic will
be submitted to the 1980 Legislature. For further discussion, see
15 Cal. L. Revision Comm'n Reports (1980),

2. Myers v. Mott, 29 Cal. 359, 367-70 (1866).

3. E.g., Clary v. Rupert, 93 Cal, App.2d 844, 210 P.2d 44 (1949). See
also Everett v. Hayes, 94 Cal. App. 31, 270 P. 458 (1928) (when
property does not fall into probate estate because it has been
conveyed before death of defendant, the attachment lien continues
and can be enforced after judgment by a suit in equity).

-le



in the action against D. Plaintiff A (the attachment creditor) has
priority over Plaintiff B when levy of executlon is made on the attached
propetty. . '

Example 2. Judgment lien creditor has priority. Assume the same

facts as in Example 1 except that D dies before Plaintiff A {the at-
tachment creditor) obtains judgment against D, After death of D, Plain-
tiff A obtains judgment against D. 3Both creditors present their claims
against D's estate. Plaintiff B (the jﬁdgment lien creditor) is a
priority creditor with respect to the real property covered by the
judgment lien. Plaintiff A (the attachment creditor) is treated as a
general creditor; the attachment terminated when D died.

No policy reasons have been advanced why the death of the defendant
should result in a change in the priorities afforded the two judgment
creditors against the estate, The only justification given is that
there is no provision in the existing statutes that makes clear that the
attachment continues after the death of the defendant.

The Commission recommends that the existing rule be changed to pro-
vide that the death of the defendant whose property is attached does not

terminate the attachment.4

Effect on Judgment Lien of Death of Judgment Debtor

The death of the judgment debtor does not terminate a judgment lien
on the real property of the decedent.5 However, a claim must be pre-

sented in the estate proceedings and the judgment is entitled to a

4. There is a technical problem to be dealt with if an attachment lien
is to continue after the death of the defendant or judgment debtor.
The ordinary way that a judgment creditor preserves the priority of
an attachment lien is to levy execution on the attached property.
See Code Civ. Proc. § 684.,2. The levy of execution creates am
execution lien on the attached property which has the same priority
as the attachment lien. See Bank of South San Francisco v. Pike,
S3 Cal. App. 524, 200 P. 752 (1921). However, when the judgment
debtor dies, levy of execution on property of the estate is gener-
ally prohibited; instead, claims must be presented in the estate
proceedings. See Code Civ. Proc. § 686; Prob. Code §§ 732, 950.

To provide a method of preserving the effect of the attachment lien
after the death of the defendant, the recommended legislation
provides that the judgment shall be a lien on the attached property
and have the same priority as the attachment lien if (1) the
defendant dies after judgment is entered but while the attachment
lien is still in effect or (2) the defendant dies before judgment
is entered but the attachment lien is still in effect at the time
of entry of the judgment. -

5. Corporation of America v. Marks, 10 Cal.2d 218, 73 P.2d 1215 (1937).

" 2
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priority to the extent it can be satisfied by the property subject to
the judgment lien and, te the extent not so satisfied, the judgment is
treated as other claims of general crediters against the estate.6 In
addition, the judgment creditor can foreclose the judgment lien without
presenting a claim against the estate if the judgment creditor waives in
the complaint all right to payment from any other property of the es-
tate.? The Commission recommends that these rules be continued and Ee

codified in the Probate Code.

Effect on Lien on Joint Tenancy Real Property When Joint Tenmant Dies

Mortgage or deed of trust by one joint tenmant. A joint tenant has

the right to execute a mortgage or deed of trust on his interest.8 The
lien created by the mortgage or deed of trust does not effect a sever-
ance_of the joint tenancy.9 If the mortgage lien is foreclosed during
the life of the joint tenmant, the transfer by the foreclosure sale
results in severance of the joiht tenancy and the purchaser and the
other joint tenant hold the property as temants in common.l0 However,
if one joint tenant executes a mortgage of his interest and dies before
the mortgage is paid or is foreclosed, the surviving joint tenant takes
the interest of the deceased joint tenant free of the lien created by
the mortgagE.ll The same is true where a deed of trust is executed by

one joint tenant and that joint tenant dies.12

6. Prob. Code § 950.

7. Prob. Code § 716; Corporation of America v. Marks, 10 Cal.2d 218,
73 P.2d 1215 (1937).

8. 1 A. Bowman, Ogden's Revised California Real Property Law § 7.22,
at 286 (Cal. Cont. Ed. Bar 1974).

9. Id.
Id

10.

11. People ex rel, Dep't of Pub. Works v. Nogarr, 164 Cal. App.2d 591,
330 P.2d 858 (1958), cited with approval in Tenhet v. Boswell, 18

Cal.3d 150, 554 P.2d 330, 133 Cal. Rptr. 10 (1976).
12, Hamel v. Gootkin, 202 Cal. App.2d 27, 20 Cal. Eptr. 372 (1962),

cited with approval in Tenhet v. Boswell, 18 Cal.2d 150, 5534 P.2d
330, 133 Cal. Rptr. 10 (1976).

-3



The existing California rule operates to the detriment of joint
tenants. No knowledgeable lender will lend money upon the security of
the interest of one joint tenant alone. The joint tenant who needs
funds is forced to sell his interest to raise needed funds.13 This
defeats the purpose of the joint tenancy and may have adverse tax conse-
quences for the selling joint tenant.

The existing rule also operates unfairly where an uninformed lender
loans money in reliance upon the security of the interest of one joint
tenant. Upon the death of that joint tenant, the lender loses his
security and the surviving joint tenant (who takes the deceased joint
tenant's interest free from the lien) receives a windfall.l4

Mechanics' liens and tax liens. The reasoning in the cases involv-

ing trust deeds and mortgages would appear to apply in the case of a

15 Accord-

nonconsensual lien, such as a mechanics' lien or a tax lien.
ingly, the surviving joint tenant would take free from the lien on the
deceased joint tenant's interest, thereby receiving a windfall at the
expense of the lienmholder. _

Judgment lien on interest of ome joint tenant, An execution sale

during the judgment debtor's lifetime severs the joint tenancy, leaving

title in the execution purchaser and the other joint tenant as temnants

13. A joint tenmant may, with or without the knowledge or consent of the
other joint tenant or tenants, convey his interest to a stranger.
Such a conveyance terminates the joint tenancy as to the interest
conveyed, If there were two joint tenants, the stranger and the
other joint tenant hold as tenants in common. See 1 A. Bowman,
Ogden's Revised California Real Property Law § 7.19, at 283-85
(Cal. Cont. Ed. Bar 1974).

14, See notes 1l and 12 supra,

15. HNo California cases have been found Involving mechanics' or tax
liens.



in common.16 However, a judgment lien upon the interest of only one
joint tenant terminates upon the death of the joint tenant.l7 The
result is that the surviving joint tenant receives a windfall at the
expense of the judgment creditor.

In Zeigler v. Bonnell,18 the court gave the following justification

for the existing rule:

This rule is sound in theory and fair in its operation. When a
ecreditor has a judgment lien against the interest of one joint
tenant he can immediately execute and sell the interest of his
judgment debtor, and thus sever the joint tenancy, or he can keep
his lien alive and wait until the joint tenancy is terminated by
the death of one of the joint tenants. If the judgment debtor
survives, the judgment lien immediately attaches to the entire
property. If the judgment debtor is the first to die, the lien is
lost. If the creditor sits back to await this contingency, as
respondent did in this case, he assumes the risk of losing his
lien.

This reasoning would not apply to a lien created by a mortgage or deed
of trust because the lender cannot resort to the security during the

joint tenant's lifetime unless there is a default. Even in the case of
a judgment lien, the judgment creditor may be unaware of the ownership
of the property by the judgment debtor (as where the conveyance to the
judgment debtor in joint tenancy is unrecorded) during the lifetime of

the judgment debtor and may fail to levy execution on the property

16, Pepin v, Stricklin, 114 Cal. App. 32, 299 P. 557 (1931); Hilborn v.
Soale, 44 Cal., App. 115, 185 P. 982 (1919). It is uncertain under
existing law whether the joint tenancy is revived if the judgment
debtor redeems from the execution sale. No California decision has
been found on the effect of a levy of execution on jointly-held
property where no sale occurs before the judgment debtor's death,
and the decisions in other states are divided. See 1 A. Bowman,

Ogden's Revised California Real Property Law § 7.23, at 287 (Cal.
Cont. Ed. Bar 1974).

17, Zeigler v. Bounell, 52 Cal. App.2d 217, 126 P.2d 118 (1942}, cited
with approval in Tenhet v. Boswell, 18 Cal.3d 150, 554 P.2d 330,
133 Cal. Rptr. 10 {1976).

18. %eigler v. Bomnell, 52 Cal., App.2d 217, 221-22, 126 P.2d 118,
1942).



during the judgment debtor's lifetime for this reason. Also, the judg-
ment creditor may be unable to levy on the interest of the judgment
debtor during the judgment debtor's lifetime because the property held
in joint tenancy is exempt from execution under the homestead exemption.
As for the possibility of the judgment creditor being able to levy
execution on the entire property if the judgment debtor survives the
other joint tenant, this situation is no different than one where a
judgment creditor waits for the debtor fo receive an inheritance or
otherwlise to increase his assets,.

Recommendation. The existing rule that the creation of a lien,

whether voluntary or by operation of law, on the interest of ome joint

tenant in real property does not survive the death of the joint tenant

is based on a technical application of real property law concepts.19

19. In Zeigler v. Bomnell, 52 Cal. App.2d 217, 126 P.2d 118 (1942), the
court held that a judgment lien upon the interest of one joint
tenant terminates on the death of that joint tenant. In so hold-
ing, the court stated:

The right of survivorship is the chief characteristie that
distinguishes a joint tenmant from other interests in property.
The surviving joint tenant dees not secure that right from the
deceased joint tenant, but from the devise or conveyance by
which the joint tenancy was first created. [Citation omit-
ted.] While both joint tenants are alive each has a special-
ized form of a life estate, with what amounts to a contingent
remainder in the fee, the contingency being dependent upon
which joint tenant survives. The judgment lien of respondent
could attach only to the interest of his debtor, William B.
Nash. That interest terminated upon Nash's death. After his
death there was no interest to levy upon. Although the title
of the execution purchaser dates back to the date of his lien,
that doctrine only applies when the rights of imnocent third
parties have not intervened. Here the rights of the surviving
joint tenant intervened between the date of the lien and the
date of the sale. On the latter date the deceased joint
tenant had no iunterest in the property, and his judgment
creditor has no greater rights. [52 Cal. App.2d at 21920,
126 P.2d at .]

—
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The rule has bzen criticized20 and should be changed. Legislation,
based on a recently enacted Wisconsin statute,21 should be enacted in
California to provide that a mortgage or deed of trust liem, a mechan—

' lien, or a tax or other lien on real property does not defeat the

ics
right of survivorship on the death of the joint tenant but that the

surviving joint tenant takes the interest of the joint tenant subject to

20, In Kahn & Frimmer, Management, Probate and Estate Planning Under

California's New Community Property Laws, 49 Cal. St. B.J. 516, 570
(1974}, it was said:

Althouph the general rule is that one takes property from a
decedent subject to the claims against the property, this rule
does not apply in the joint tenancy context, and the surviving
joint tenant apparently takes the property free from the
rights of the decedent's creditors. In the authors' opinion,
there is no sound policy reason for treating community prop-
erty differently from joint tenancy property vis a vis the -
rights of creditors, and legislation in this area is needed to
equate the rights of creditors in both types of property.

In Hines, Personal Property Joint Tenancies: More Law, Fact and
Fancy, 54 Minn. L. Rev. 509, 545 (1970), it was said:

[I1t is difficult to perceive the social policy underlying a
rule that denies the enforcement of a lien simply because the
decedent to whose property the lien attached happened to be a
joint tenant.

21, Wis. Stat. Ann. § 700.24 (West 1979) provides that a mortgage,
contractor's lien, or a lien on the interest of a joint tenant
resulting from acceptance of old age benefits, assistance to war
veterans, and unpald income, franchise, or gift taxes, does not
defeat the right of survivorship on the death of the joint tenant,
and that the surviving joint tenant takes the interest of the
deceased joint tenant subject to the lien or mortgage.



the 1ien on the interest taken. This rule is’'a practical compromise

which generally preserves the right of sutvivorship but does not defeat

the legitimate rights of the lienholder.

22

22,

Some states have preserved the lien upon the death of the joint
tenant by holding that the creation of a voluntary or involuntary
lien or encumbrance on the interest of one joint tenant operates to
sever the joint temancy. See 20 Am, Jur.2d Cotenancy and Joint

Qwnership §§ 17-18, 21 {1965). 1In these jurisdictions, the death

of the joiat tenant whose interest 1is encumbered does nct impair
the lien or encumbrance, and it remains enforceable against the de-
ceased joint tenant's interest. The Commission does not recommend
this approach to the solution of the problem, since it defeats the
right of survivorship which is usually the primary purpose of a
joint tenanecy. At least one jurisdiction has adopted the rule that
a mortgage will destroy the right of survivorship only to the
extent of the mortgage lien. See Wilkins v. Young, 144 Ind, 1, 41
N.E. 68, 590 (1895); Annot., 129 A.L.R. 813, 817 {1940). The
result is that on- the death of the joint tenant whose interest is
subject teo a mortgage, the surviving joint temant takes the unen-
cumbered portion of the interest of the deceased joint tenant and
the equity of redemption with respect to the encumbered portion.
1d. The Commission does not recommend this approach because it is
Thot clear that the encumberad interest remains in joint tenancy to
the extent that the encumbrance was paid off during the lifetime of
the deceased joint tenant.



Civil Code § 2893

Proposed Legislation

The Commission'’s recommendation would be effectuated by enactment

of the following measure:

An act to add Section 2893 to the Civil Code, to amend Sections
488.510 and 669 of, to add Sections 686.010 and 686.020 to, and to
repeal Section 686 of, the Code of Civil Procedure, and to amend Secfion
716 of, and to repeal and add Sections 730, 731, and 732 of, and to add
Section 732.5 to, the Probate Code, relating to enforcement of obliga-

tions after death.

The people of the State of California do enact as follows:

969 /007
Civil Code § 2893 ({added)}. Death of joint tenant; effect of liens
SECTION 1. Section 2893 is added to the Civil Code, to read:
2893, (a) As used in this section, "lien" includes but is not

limited to an execution lien, a lien resulting from the recording of an
abstract or certified copy of a judgment, a mortgage, a deed of trust, a
mechanics' lien, and a tax lien.

{b) A lien on or against the interest of a joint tenant in real
property does not defeat the right of survivorship in the event of the
death of the joint tenant, but the surviving joint tenant or tenants
take the interest the deceased joint tenant céuld have transferred prior

to death subject to the lien.

Comment. Section 2893 1s new and is drawn from Section 700,24 of
the Wisconsin statutes. Unlike the Wisconsin statute, Sectiom 2893 is
limited to liens on real property and does not extend to liens on per-
sonal property. Section 2893 changes the former rule in California that
a lien on the interest of a joint tenmant in real property was extin-
guished on the death of that joint tenant. See Zeigler v. Bomnell, 52
Cal. App.2d 217, 126 P.2d 118 {1942) (judgment liemn}; People ex rel.
Dep't of Pub. Works v. Mogarr, 164 Cal. App.2d 591, 330 P.2d 858 {1958)
(mortgage); Hamel v. Gootkin, 202 Cal. App.2d 27, 20 Cal., Rptr. 372
(1962) (trust deed). Section 2893 does not change the rule of Tenhet v.
Boswell, 18 Cal.3d 150, 554 P.2d 330, 133 Cal. Rptr. 10 (1976) (lease of
interest of one joint tenant terminated by death of lessor).

A judgment lien on the interest of a joint tenant who dies extends
only to the interest of the decedent which is taken by the surviving
joint tenmant. However, a judgment lien on the interest of the a joint
tenant who survives extends not only to the surviving joint tenant's
original interest in the property but also to the interest in the prop-
erty acquired by survivorship. Zeigler v. Bonnell, supra. Imn such a

-



cce § 488.510

case, the effective date of the lien on the surviving joint tenant's
original interest in the property differs from the effective date of the
lien on the interest the surviving joint tenant receives on the death of
the deceased joint tenant. With respect -to the surviving joint tenant's
original interest, the lien dates from the time the judgment lien was
created on that interest and relates back to the date of any prior
attachment lien on that interest. With respect to the interest the
surviving joint tenant receives upon the death of the deceased joint
tenant, the lien dates from the time of the death. See Hertweck v.
Fearon, 180 Cal., 71, 179 P. 190 (1919).

969/008
Code of Civil Procedure § 488.510 {amended). Lien of attachment

SEC. 2. Section 488,510 of the Code of Civil Procedure is amended

to read:

488.510. (a) Unless sooner released or discharged, any attachment
shall cease to be of any force or effect, and the property levied upen
shall be released from the operation of such attachment , at the expira-~
tion of three years from the date of issuance of the writ of attachment
under which such levy was made.

(b) Notwithstanding subdivision (a), upon motion of the plaintiff,
made not less than 10 or more than 60 days before the expiration of the
three-year period and upon notice of not less than five days to the
defendant who property is attached, the court in which the action is
pending may, by order filed prior to the expiration of the period and
for good cause, extend the time of such attachment for a period not
exceeding one year from the date om which the attachment would otherwise
explre.

(¢) The levying officer shall serve notice of such order upon any
person holding property pursuant to an attachment and shall record or
file such notice in any office where the writ and notice of attachment
are recorded or filed prior to the expiration of the period described in
subdivision (a) or any extension therecf. Where the attached propetty

is real property, the plaintiff or his the plaintiff's attorney, instead

of the levying officer, may record the required notice.
(d) Any attachment may be extended from time to time in the manner

herein prescribed, but the epgregate maximum period of the attachment,

including such extensions 5 shall not exceed five eight years from the
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date of issuance of the writ of attachment under which the lewvy of

attachment was made .,

{e) The death of the defendant whose property is attached does not

terminate the attachment.

Comment. The amendment of subdivision (d) of Section 488.510 makes
no substantive change. See subdivision (a} (three-year duration) and
{(b)-(d) {one~year extension up to five years). Under subdivision (d),
as revised, the total period for existence of an attachment may never
exceed eight years. Subject to this limitation, during the period the
attachment lien continues, the plaintiff may preserve the effect of the
attachment by levy of execution (after entry of judgment) on the attach-
ed property and thereby obtain an execution lien which has the same
priority as the attachment lien. If the attached property is real
property, the plaintiff may preserve the effect of the attachment by
recording (after entry of judgment) an abstract of judgment to obtain a
judgment lien which also has the same priority as the attachment lien.
Subject to the maximum eight-year limitation, where good cause exists,
the court has authority under Section 488.510 to extend the period of
the attachment lien, before or after entry of judgment, in order to
allow the plaintiff time to levy on the attached property or to record
an abstract of judgment.

Subdivision (e) is added to reverse the former case law rule that
the death of the defendant destroyed the lien of an attachment on the
defendant's property. Myers v. Mott, 29 Cal. 359, 367-70 (1866); Clary
v. Rupert, 93 Cal. App.2d 844, 210 P.2d 44 (1949). See also Everett v.
Hayes, 94 Cal., App. 31, 270 P. 458 (1928) (when property does not fall
into probate estate because it has been conveyed before death, the
attachment lien continues and can be enforced after judgment by a suit
in equity). Under Probate Code Section 732, if the defendant dies after
judgment is entered but while the attachment lien is still in effect, or
if the defendant dies before the judgment is entered but the attachment
lien is still in effect at the time of entry of the judgment, the judg-
ment becomes a lien on the property for the purposes of Probate Code
Sections 716 {action to enforce judgment lien) and 950 {payment of
claims against probate estate) and has the same priority as the attach=-
ment lien.

969/010

Code of Civil Procedure § 669 {(amended). Death of party after
submission of case or after verdict but before judgment

SEC. 3. Section 669 of the Code of Civil Procedure is amended to
read:

669. If a party dies after trial and submission of his the case
to a judge sitting without a jury for decision or after a verdict upon
any issue of fact, and before judgment, the court may nevertheless

render judgment thereon. Ewer judgment ie met & iiem en the real
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CCP § 686
property of the deecased perty; but is peyable in the eourse ef admia-
tatesation en his estater

Comment, Section 669 is amended to delete the second sentence.
Enforcement of a judgment against a deceased party is governed by the
Probate Code. See Section 686.020, See also Prob. Code §§ 730, 732
(enforcement of judgments after death}.

969/014 N/Z

Code of Civil Procedure § 686 (repealed). Execution on judgment after
death of judgment creditor or judgment debtor

SEC, 4. Section 686 of the Code of Civil Procedure is repealed.
6§36+ MNetwithstanding the death of e pasty after the judgmenty

exceution thereon may bo iseuedsy or it may be enfereed; ao follews+

Ir Ian ease of the death of the judgwent ereditery upor the appti-
eation of hie eneeutor o edminictratesry OF oueecsser in interesds

2y In ease ef the death of the judgment debiery +f the judpment be
for the rceeovery of zeal o persenal prepertyr or the enforecement of a
+ten themesnr

Comment. Former Section 686 is superseded by Sections 686,010 and
686,020,

9697025

Code of Civil Procedure § 636,010 {(added). Enforcement after death
of judgment creditor

SEC. 5. Section 686.010 is added to the Code of Civil Procedure,

tc read:

686.010, After the death of the judgment creditor, the judgment
may be enforced as provided in this title by the judgment creditor's
executotr or administrator or successor in interest.

Comment. Section 686.010 continues the substance of subdivision 1
of former Section 686. The judgment is enforceable by the executor or
administrator or successor in interest in the same manner as by a
judgment creditor.

969/016

Code of Civil Procedure § 636.020 (added). Enforcement after death
of judgment debtor

SEC. 6. Section 686.020 is added to the Code of Civil Procedure,
to read:

-12-
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686,020. After the death of the judgment debtor, enforcement of a
judgment against the judgment debtor 1s governed by the provisions of
the Probate Code.

Comment. Section 686.020 makes clear that, although wvarious pro-
visions of the Probate Code permit use of enforcement procedures pro-
vided in this title, the enforcement of a judgment against the judgment
debtor after the death of the judgment debtor is governed by the Probate
Code. See, e.g., Prob. Code §§ 716, 730, 732, 950.

969/017

Probate Code § 716 (amended). Action against estate; action to
enforce lien

SEC. 7. Section 716 of the Probate {ode is amended to read:

716. He (a) Except as provided in subdivision {b), no holder of a

claim against an estate shall maintain an action thereon 5 unless the
claim is first filed with the c¢clerk or presented to the executor or
administrator y exeep: ir the following ease+ .

(b) An action may be brought by the holder of a mortgage or lien to
enforce the same against the property of the estate subject thereto,
where all recourse against any other property of the estate is expressly

waived in the complaint . The action may be brought whether or not the

claim was filed or presented as provided in subdivision (a) ; but no

counsel fees shall be recovered in swek the action unless the claim was

filed or presented as efereseid provided in subdivision (a).

(c) As used in this section, "lien" includes but is not limited to

a judgment that is a lien.

Comment. Section 716 is amended to make nonsubstantive, technical
changes and to add subdivision (¢). Subdivision (c)} codifies prior case
law with respect to a judgmeunt lien created by the recording of an
abstract or certified copy of the judgment (Code Civ. Proc. §§ 674,
674.5, 674.7). Corporation of America v. Marks, 10 Cal.2d 218, 73 P.2d
1215 (1937). If a judgment debtor dies after the abstract of judgment
is recorded, the judgment lien is not terminated. Execution cannot
issue on the judgment after death (see Sectiom 730), but the judgment
creditor can present a claim against the estate and is entitled to
priority to the extent of the judgment lien and to payment of any amount
not thereby satisfied as a general creditor of the estate (Section 950).
Or the judgment creditor may waive the claim against any other estate
property and enforce the judgment lien under subdivision (b} of Section
716 through an equitable action to foreclose the lien. Corporation of
America v. Marks, supra. As to a judgment which is made a lien by
Section 732 (judgment becomes a lien on attached property), see the
Comment to that section.
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969/018 N/Z

Probate Code § 730 (repealed)

SEC. 8. Section 730 of the Probate Code 1s repealed.

730r A judgment sendered apainot en exceuter oF sdminiptratery
upon eny eleim feor meneyr ogainot the estate of his teotater o¥ intes-
tatey vwhea it eemes finely conelusively establishes the validity of the
elaim for the ameunt of the judgwents and the judgment wuet be that the
oxeeuter oF administrator payy in dve ecourpe of admimistrationy the
amouat aseertained to be duer A eespified transeript of the esiginal
docket of the judgmenty if there ie eaney otherwise an abetraet of the
judpment must be filed in the administratien proceedings+ WNe exceution
shall issue upen the judgments wok chall i+ ereate any lien upea the
propesty of ithe estatey oF give the judgment erediter any prioviiy of
paymentr

Comment. The first sentence of former Section 730 is continued in
Section 731, The substance of the second sentence is continued in Sec-
tion 731, but the reference to the "certified transcript of the original
docket of the judgment™ has been omitted to conform to the 1927 amendment
to Code of Civil Procedure Section 674 which substituted the filing of an
abstract of judgment for the filing of a certified tranmscript of the
docket of a judgment as a means of creating a judgment lien. The last
sentence is superseded by Section 730 which provides that, after the
death of the decedent, the judgment is generally not enforceable under
the Code of Civil Procedure. The provision that the judgment does not
create a lien or give the judgment creditor any priority of payment is
not continued; this provision is unnecessary since the judgment does not
become a lien upon property of the estate and hence has no priority
except as provided in Sectlom 732 (judgment becomes lien on property
attached prior to decedent's death in action originally brought
against decedent). See Section 950.

969/019

Probate Code § 730 (added). Enforcement of judgments after death of
decedent

SEC. 9. Section 730 is added to the Probate Code, to read:
730. (a) Except as provided in subdivision (c), after the death of

the decedent, the following judgments are not enforceable under the Code
of Civil Procedure but are payable in the due course of administration:

(1) A judgment upon a claim for money rendered against the decedent
during the decedent's lifetime.
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(2) A judgment upon a claim for money rendered against a decedent
who died after trial and submission of the case to a judge sitting
without a jury for decision or after a verdict,

{3) A judgment rendered against the executor or administrator, upon
a claim for money, against the estate of the decedent.

(b} Except as provided in Section 731, a judgment referred to in
subdivision (a) shall be filed or presented in the same manner as other
claims.

(¢) If execution is actually levied upon any property of the dece-
dent before the decedent dies, the property levied upon may be sold to
satisfy the judgment. The officer making the sale shall account to the
executor or administrator for any surplus. To the extent the judgment
is not so satisfied, the balance of the judgment remaining unsatisfied
is payable in the due course of administration.

(d)} Notwithstanding the death of the decedent, a judgment for the
possession of property or a judgment that requires a sale of property
may be enforced under the Code of Civil Procedure. Nothing in this
subdivision authorizes enforcement under the Code of Civil Procedure
against any property of the decedent other than the property described
in the judgment for possession or sale, After the death of the dece-
dent, any demand for money against the estate that is not satisfied from
the property described in the judgment for possession or sale shall be
filed or presented in the same manner as other claims and is payable in
the due course of administration.

Comment. Section 73D collects in one section various provisions of
former law relating to enforcement of judgments after the death of the
decedent.

The provision of subdivision {(a) that the judgment is payable in
the due course of administration is drawn from portions of former Sec-—
tions 730 and 731 and from the second sentence of former Section 732.
The provision of subdivision (a) that the judgment is not enforceable
under the Code of Civil Procedure is drawn from the last sentence of
former Section 730 and the first sentence of former Sectiom 732. Para-
graph (1) of subdivision (a) continues the substance of the first sen-
tence of former Section 732; paragraph (2) continues the substance of
former Section 731; paragraph (3} continues the substance of the last
sentence of former Section 730.

Subdivision (b) is drawn from the second sentence of former Section
732. Subdivision {(¢) continues the substance of the third sentence of
former Section 732.

Subdivision (d) continues tne substance of subdivision 2 of former
Section 686 of the Code of Civil Procedure. The first sentence permits
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the use of the Code of Civil Procedure provisions for the enforcement of
an order for sale in a judgment foreclosing a lien under Section 716 and
for other judgments for possession or sale of property. The remainder
‘of the subdivision recognizes, for example, that a judgment for posses-—
sion of property may include damages and costs which ordinarily would be
recovered by levy onm other property of the judgment debtor. Also there
may be accrued costs, interest, and the levying officer's costs in
enforcing a judgment for possession that ordinarily would be recovered
by the judgment creditor by levy on other property of the judgment
debtor., After the death of the judgment debtor, however, these claims
for money cannot be enforced by levy against other property of the
decedent; instead, a claim must be filed or presented in the same manner
as other claims.

969/021
Probate Code § 731 (repealed)
SEC. 18. Section 731 of the Probate Code is repealed.
?3br A 4udgment sgainst a persen whe dies efter trial and sub-
missien ef his ease te a judse sitting witheut e jury for dectsion
er after a verdiet is not a lien en the zeal preperty of the decedentsy
but i payabie in due course of administratienr ’

Comment. Former Section 731 is superseded by Section 730. The
reference to a lien on the real property of the decedent is not contin-
ued; a judgment does not become a lien on the property of the decedent
except as provided in Section 732 (judgment becomes lien on attached
property). -

969/022

Probate Code § 731 (added). Judgment on claim against estate con-
clusive

SEC. 11. Section 731 is added to the Probate Code, to read:

73l. A judgment rendered against an executor or administrator,
upon a claim for money, against the estate of the decadent, when it
becomes final, conclusively establishes the validity of the claim for
the amount of the judgment. The judgment shall provide that it is
payable in the due course of administration. An abstract of the judg-
ment shall be filed in the administration proceedings.

Comment. Section 731 continues the substance of the first two sen-
tences of former Sectlon 730.
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Prob. Code 732
969/023 N/Z
Probate Code § 732 (repealed)

SEC. 12, Section 732 of the Probate Code is repealed.

#32y When & judzment hag been rerdered apains: the iestater oF
insestate; me executisn shall issue thereen after his deathy cxeept as
provided in the Gede of Givil Preecedurer A judgment againot the deee-
éent for the recovery of meney must be £iled or presented in the same

menner as ether elaimsv If exceution is aetusily levied upor any prep-
exty of the decedent befora his deathy the same may be sald fer the
satisfaction thereeft and the effieer making the sele muet seesunt o
the executor eor adninistrator for any surpius in his handsr A judgment
ereditor hewiap & judsment whieh was rondered apeinst the testate¥ ef
inteptata +n his lifotimey may redoem any real property of the deeadent
£xom any sale under foreelesure oF exeeudiony in ddike manner end with
ke effeet as 3£ the judpment debter were odiltl livingsr
Comment. The first three sentences of former Section 732 are super-
seded by Section 730, The last sentence is continued in Section 732.5,
369024

Probate Code § 732 (added). When judgment becomes lien on attached

property
SEC, 13. Section 732 is added to the Probate Code, to read:

732, (a) If a judgment is entered againit the decedent during the

decedent's lifetime in an action in which property was attached, at the
time of the decedent’s death the judgment becomes a lien upon the
property of the estate subject to the attachment lien and has the same
priority as the attachwent lien. This subdivision applies only if the
attachment lien is in effect at the time the decedent dies.

(b) If a judgment is entered after the death of the decedent in an
action in which property was attached, at the time of entry the judgment
becomes a lien on the property of the estate subject to the attachment
iien and has the same priority as the attachment lien. This subdivision
applies only if the attachment lien is in effect at the time of entry of
the judgment.

Comment. Section 732 is a new provision which makes the judgment
a lien on the attached property for the purpose of determining order of
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priority for paymeant of claims against the estate under Section 950 and
for the purpose of permitting foreclosure of the lien under Section 716,
Section 732 implements Code of Civil Procedure Section 488.510(e) which
reversed the former case law rule that the death of the defendant
destroyed the lien of an attachment on his property. See the Comment to
Section 488.510. The judgment does not become a lien under Section 732
on property subject to the attachment lien that is not included in the
decedent's estate because it was transferred by the decedent; the at-
tachment lien contlnues on the property transferred and can be enforced
after judgment by a suit in equity notwithstanding the death of the
decedent. Everett v. Hayes, 94 Cal. App. 31, 270 P. 458 (1928).

969/026
Probate Code § 732.5 (added). Judgment creditor's right of redemption

SEC, l4, Secticn 732.5 is added to the Probate Code, to read:
732.5. A judgment creditor having a judgment which was rendered

against the decedent during the decedent's lifetime may redeem any real
property of the decedent from any sale under foreclesure or execution,
in like manner and with like effect as if the judgment debtor were still
living. |

Comment. Section 732.5 continues the last sentence of former
Section 732 without substantive change.

969/027

Transitional Provision

SEC, 15, This act does not apply to any case where the jolint
tenant or judgment creditor or judgment debtor or defendant in an action
in which property was attached dies prior to the effective date of this
act, and, notwithstanding the provisions of this act, such cases are
governed by the law in effect on December 31, 1980,

Comment. Section 15 makes clear that this act does not apply where
the death occurs prior to the effective date. See also Prob. Code § 11

(added by 1979 Cal. Stats. ch, 165) (provisions severable if provision
or application held unconstitutional).
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